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164 CALIFORNIA LAW REVIEW 

In the case of Shelton v. Michael, 3 the plaintiff entered into an 
agreement with the defendants, nine in number, engaging to con- 
struct a wagon road, from their timber claims to a public highway, 
for which they were to pay a certain sum. The contract was silent 
as to the nature of the defendant's obligation. The court held the 
obligation to be joint and several inasmuch as all of the defendants 
received some benefit from the construction of the road. In Cali- 
fornia the situation is governed by the Civil Code 4 which departs 
somewhat from the prevailing view, as is evidenced by the principal 
case. 5 An obligation imposed on several persons will be presumed 
to be joint, and not several, in the absence of express words of 
severance unless all of the obligors receive some benefit, present or 
past, from the consideration for which their promise has been 
given, in which case the obligation will be presumed to be joint 
and several. This has the effect of making most obligations 
entered into in California, by more than one person, joint and sev- 
eral. 6 An examination of the authorities in California, which are 
few in number, causes more or less confusion. The decisions are 
unimpeachable, but the courts have rendered their opinions with no 
great degree of clarity. In Harrison v. McCormick 7 it was said: 
"The rule is well settled that several persons contracting together 
with the same party for one and the same act shall be regarded as 
jointly and not as individually or separately liable, in the absence 
of any words to show that a distinct as well as entire liability was 
intended to fasten upon the promisors." This rule is well settled 
in other jurisdictions, but not in California. Here the exception to 
the rule supersedes and becomes itself the rule. Where a promise 
is made by two or more persons in the singular number it is at 
common law prima facie a several obligation only, unless the instru- 
ment as a whole shows a contrary intent. 8 In California this situa- 
tion has also been changed by the Civil Code 9 and the promise is 
presumed to be joint and several. 10 

A. I. D. 

Criminal Law: Miscarriage of Justice: Constitutional 
Amendment.— Under section 4^ of Article VI of the California 
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Constitution no conviction can be reversed on appeal for any error 
of pleading or in the conduct of the trial "unless, after an examina- 
tion of the entire cause, including the evidence, the court shall be 
of the opinion that the error complained of has resulted in a mis- 
carriage of justice." The gist of the provision is found in "mis- 
carriage of justice." This phrase, really that of a layman, has no 
standing in the legal dictionaries, 1 nor as yet any definite interpre- 
tations in the decisions. 2 Five years of construction and applica- 
tion by the courts of this state have not defined it. 

It has been said that miscarriage of justice can only mean the 
conviction of one who is probably innocent. 3 Does that mean that 
if one is clearly guilty no error nor the infringement of any right 
of the defendant could warrant a reversal? There must be some 
constitutional rights which a defendant can insist upon regardless of 
guilt or innocence, and a jury trial in felony cases is no doubt one 
of them. However, the infringement of the right not to be com- 
pelled to testify against oneself in a criminal action has been held 
not to demand a reversal as a matter of course. 4 Beyond the mere 
statement that "it is an essential part of justice that the question of 
guilt or innocence shall be determined by an orderly legal pro- 
cedure in which the substantial rights belonging to defendants shall 
be respected," 5 the cases announce no rule by which such rights can 
be determined. But where the evidence of guilt is not so conclusive 
and the error is not one demanding reversal as a matter of course 
the accepted view is that if the state of the record is such that in 
the absence of error the jury might reasonably have found for 
defendant the upper court will reverse, even though there are facts 
sufficient to support the verdict of guilty. 6 In People v. Preciado 7 
the jury were erroneously instructed that the defense of insanity 
must be proved beyond a reasonable doubt instead of by a pre- 
ponderance of the evidence. On appeal it was held that the record 
disclosed facts from which, under the rule of preponderance of the 
evidence the jury might reasonably have found in favor of the theory 
of insanity, thus warranting a reversal, though the evidence would 
also support a contrary finding. The test to be applied is the same, 



1 The only attempted and obviously useless definition of the phrase is in 
Anderson's Dictionary of Law, that "miscarriage of justice imports a 
failure or defect in the administration of justice." 

2 The phrase appears in the English Criminal Appeal Act. of 1907, 
7 Edw. VII, c. 23, § 4, but no general definition can be drawn from the 
cases construing it. 
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whether the error is in the admission or rejection of evidence, 8 or 
in the misconduct of the prosecuting attorney, 9 or of the trial 
judge. 10 

After all it would seem that the only change resulting from sec- 
tion 4y 2 is in permitting the appellate courts to review the evidence. 
It is claimed that the section has done away with the presumption 
of injury from error. 11 It is true that there were early cases sup- 
porting such a presumption, 12 but a proper interpretation of cer- 
tain parts of the Penal Code 13 led the later cases to demand a show- 
ing of injury to a substantial right, so far as this was possible with- 
out a review of the record. 14 In civil cases too, under section 475 
of the Code of Civil Procedure a showing of substantial injury was 
necessary. 15 But without the evidence before it the reviewing court 
could not properly estimate the effect of the error. Under section 
OtYi a review of the evidence is now required. Therefore those 
desiring a reversal in criminal cases, and it would seem, also in 
civil cases, must include the whole record on appeal. Otherwise 
the court could not say that the part of the record not taken up on 
appeal would not show the error to be harmless. 

In those cases where the court could say that the error did not 
influence the verdict of the jury section 4^ has and will prevent 
reversals. But where there is a conflict of evidence and the court 
cannot say that in the absence of error the jury might not have 
reached a different result, there will be a reversal in spite of sec- 
tion 43/2. A thorough-going restatement of our criminal law and 
procedure is required, covering the organization of courts, the 
classification of offenses and offenders, the rules of evidence, the 
relation of the judge to the jury, and the system of instructions. 
Adequate institutions for the treatment of offenders are also a 
necessity. 
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Estates of Deceased Persons: Presentation of Claims: 
Whether Amendments Allowable. — The complaint in an action 
against an estate, and the claim which was presented and rejected, 
alleged the failure of the decedent to deliver to plaintiff a certain 
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